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INTRODUCTION
“It takes discipline not to let social media steal your time.” – Alexis Ohanian 1
If you do not personally use Facebook, Twitter, Instagram, or other social
media, you have at least heard of these sites. It has become an inescapable part of
reality in 2018. Platforms such as these are used daily on laptops, mobile phones,
iPads, and other forms of technology. The purposes of these platforms vary, from
sharing status updates, to posting photos, to uploading videos. However, across all
of these platforms, users are able to interact with one another and express their
creativity and ideas in different mediums.
The more that these platforms are used, the more that there is potential for
copyright infringement. Twenty-two percent of the world’s population uses
Facebook, while 1 billion hours of YouTube videos are watched per day, on
average. 2 The impact that social media platforms have had and continue to have is
astounding. As people continue to use these platforms, they continue to express
themselves; in doing so, often times the work or art created by another is used in the
process. One issue that this usage raises pertains to copyright. While some have
addressed the issues of copyright as pertains to certain social media platforms, this
paper addresses the issue as a whole across the most frequently used social media
platforms, examining the most prominent copyright infringement episodes that have
occurred on each one.
This paper will first begin by explaining what copyrights are and the law
behind them. It will then briefly describe the purpose of each of the most commonlyused platforms and examine how copyrights apply to social media, through an
examination of the platforms’ policies and how that can affect users, and then study
instances where copyright infringement occurred on these social media platforms,
arriving at the conclusion that public perception, coupled with the public nature of
social media, lead to a greater incentive for copyright infringement (whether such
infringement is done intentionally or unintentionally). This paper will conclude by
providing some ways to prevent this infringement, and offer some final thoughts.

1Alexis

Ohanian Quotes, BRAINYQUOTE,
https://www.brainyquote.com/quotes/alexis_ohanian_532050 (last visited October 28,
2018).
2

Betsy McLeod, 100+ Social Media Statistics You’ll Want to See (2017), BLUE CORONA
(April 25, 2017), https://www.bluecorona.com/blog/social-media-statistics-2017.
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I. WHAT IS COPYRIGHT LAW?
A. Defining Copyright Law
To start, it is important to define what exactly a copyright is, and what it
protects. A copyright “protects original works of authorship including literary,
dramatic, musical, and artistic works, such as poetry, novels, movies, songs,
computer software, and architecture.” 3 Essentially, copyrights protect the creativity
and novelty of the original author. One of the inherent policies behind copyright
protection is the “right of the author…to safeguard his artistic reputation.” 4 While
copyright protects works of authorship, it does not protect one’s ideas, concepts,
systems, or methods. 5 The ideas themselves are not subject to copyright protection.
It is important to note that it is not necessary to take action in order to have some
copyright protection. For example, an author’s work does not have to be published
in order to obtain copyright protection. 6 Copyright does not afford creators
inexhaustible protection, however. The duration of such protection depends on
certain factors; for example, works created by an individual author have copyright
protection for the life of the author, plus 70 years. 7
B. Examples of Copyright Law
Over the past several decades, laws have been passed that offer guidance
as to the usage of copyrights. The Copyright Law of the United States, found in title
17 of the United States Code, provides information on copyright ownership,
duration of copyrights, copyright infringement, and copyright protection. 8 Sections
106 through 122 detail the exclusive rights that authors have regarding their
copyrighted works. 9 Specifically, the owner of a copyright has a right to do, among
other rights, the following: (1) reproduce the copyrighted work; (2) distribute copies

3

UNITED STATES PATENT AND TRADEMARK OFFICE, TRADEMARK, PATENT, OR COPYRIGHT?,
https://www.uspto.gov/trademarks-getting-started/trademark-basics/trademark-patent-orcopyright.

4

William Strauss, The Moral Right of the Author, 4 AM. J. COMP. L. 506, 506 (1955).

5
WHAT DOES COPYRIGHT PROTECT? United States Copyright Office,
https://www.copyright.gov/help/faq/faq-protect.html (last visited October 28, 2018).
6

Id.

7

Supra note 3.

8

Copyright Act of 1976, 17 U.S.C. §§ 101-2319.

9

Copyright Act of 1976, 17 U.S.C. §§ 106-122.
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of the work; and (3) display the copyrighted work publicly. 10 These particular rights
are relevant to the discussion herein because social media sites are often utilized to
reproduce, distribute, and display things, some of which are indeed copyrighted.
The Digital Millennium Copyright Act (DMCA) creates “limitations on the
liability of online service providers for copyright infringement when engaging in
certain types of activities.” 11 Congress’ intention when passing the DMCA was to
provide online service providers with more clarity concerning their potential for
copyright infringement liability. 12 Additionally, the DMCA “was promulgated, in
part, in light of concerns that ‘copyright owners will hesitate to make their work
readily available on the Internet without reasonable assurance that they will be
protected against massive piracy.’” 13 The DMCA provided further assurances to
copyright owners that any works that they created would be afforded certain types
of protection.
1. Social Media Platforms as Service Providers
What, then, qualifies as a service provider? This question is discussed by a
previously written article; determining whether a social media site is a “service
provider” is a critical threshold matter for determining whether the site is eligible
for the safe harbors of § 512 of the DMCA, 14 to be discussed later on. Social media
websites fit the definition of a “service provider,” 15 and therefore they clearly
qualify as “service providers” under sections 512(c) and 512(i) of the DMCA. 16
Section 512(k)(1)(A) defines the term “service provider” to mean “an
entity offering the transmission, routing, or providing of connections for digital
online communications, between or among points specified by a user, of material of

10

Copyright Act of 1976, 17 U.S.C. §106.

11

THE DIGITAL MILLENNIUM COPYRIGHT ACT OF 1998, U.S. COPYRIGHT OFFICE SUMMARY, 1,
https://www.copyright.gov/legislation/dmca.pdf.
12

PAUL D. MCGRADY, JR., 1-2 MCGRADY ON SOCIAL MEDIA, § 2.01 (2017).

13 Joseph Drayton, The Implications of the Digital Millennium Copyright Act on Social Media
Sites,
Kaye
Scholer
LLP
(May
6,
2011),
https://apps.americanbar.org/litigation/committees/intellectual/roundtables/0511_outline.pd
f.
14

Jonathan J. Darrow and Gerald R. Ferrera, SOCIAL NETWORKING WEB SITES AND THE DMCA:
A SAFE-HARBOR FROM COPYRIGHT INFRINGEMENT LIABILITY OR THE PERFECT STORM?, 6 NW. J.
TECH. & INTELL. PROP. 1, 13 (2007).
15 Id. (“the hosting of a web site does not fall within this definition, whereas providing
connectivity for such a web site does fall within the definition...legislative history and [case
law]…have made it clear that the definition of “service provider is very broad.”).
16

Supra note 12.
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the user’s choosing, without modification of to the content of the material as sent or
received.” 17 Clearly, social media platforms such as Facebook, YouTube, Twitter,
and Instagram fit this definition. Each platform allows the user to connect with the
creator utilizing online communications, whether that occurs through comment on
a YouTube video or an Instagram picture, leaving a “like” on someone’s Facebook
status, or re-tweeting an account’s tweet on Twitter.
2. Safe Harbors under the DMCA
One crucial component of the DMCA is the “safe harbor” provisions that
it contains. The portion of these safe harbor provisions that most directly relates to
social networking sites is §512(c). 18 In sum, the DMCA provides a safe harbor for
service providers that host any infringing material, with the caveat that the provider
has not directly encouraged such an upload and immediately responds to any
takedown request that is submitted by the copyright owner. 19 It is only when
YouTube has knowledge of the infringement that there is a potential for YouTube
to be liable, i.e. if YouTube fails to take down the upload. 20 Obviously, these safe
harbor provisions do not apply to any users of the platform – they actually apply
only to the platform itself.
Section 512 also contains “conditions for eligibility” – that is, certain
conditions that a service provider must meet in order to be eligible for the safe harbor
provisions. 21 Limitations on liability apply to a service provider only if the service
provider: “(1) has adopted and reasonably implemented…a policy that provides for
the termination in appropriate circumstances of subscribers and account holders of
the service provider’s system or network who are repeat infringers; and (2)
accommodates and does not interfere with standard technical measures.” 22 It is easy
enough to go to a service provider’s website and look to their policy in order to see
whether they are complying with these conditions of the DMCA. Perhaps the most
difficult answer to glean is whether the policy set forth by these service providers

17

17 U.S.C. § 512(k)(1)(A); see also Jonathan J. Darrow and Gerald R. Ferrera, supra note
14.

18

Jonathan J. Darrow and Gerald R. Ferrera, supra note 14 at 12.

19

CONCEPTS OF MUSIC AND COPYRIGHT: How Music Perceives Itself and How Copyright
Perceives Music 195 (Andreas Rahmatian, ed., 2015).

20

Id. at 199.

21

17 U.S.C. § 512(i).

22

17 U.S.C. § 512(i)(1).
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has been reasonably implemented. 23
One aspect of copyright that is particularly important regarding social
media is the issue of “fair use.” How this applies to social media will be discussed
further in the next section, but for now it is necessary to define what “fair use” is.
The fair use of a copyrighted work, including use that involves a reproduction of the
work, is not an infringement of copyright if it is used for purposes such as criticism,
comment, news reporting, teaching, scholarship, or research. 24 In addition to the
purpose for which the copyrighted work is used, there are also several factors that
should be considered when taking into account whether the use of the copyrighted
use is fair use, including: (1) the purpose and character of the use; (2) the nature of
the copyrighted work; (3) the amount and substantiality of the copyrighted work
used; and (4) the effect of the use on the potential market for or value of the
copyrighted work. 25 As social media attracts more and more users, the issue of fair
use becomes more prevalent, and perhaps more important to be understood.
Each of these aspects regarding copyright law are significant in how they
apply to social media. This includes aspects of copyright law involving duration and
limitation, as social media tends to be largely focused on encouraging expressions
of those that use its platforms. Even today, there are still questions regarding the
extent to which they apply and how broad the exceptions are, particularly regarding
fair use, which is still considered to be somewhat uncharted territory. 26
II. THE BASICS OF SOCIAL MEDIA AND COPYRIGHT
Social media platforms serve as creative outlets for users and creators:
through uploading content onto their YouTube channels or posting photos on
Instagram, they are able to grow and interact with their audiences. Each social media
platform allows users to express themselves in varying ways. It would be pertinent
at this point to briefly describe each of these platforms to familiarize the reader with
the different ways in which creators can use these platforms, as well as to show how
copyright issues manifest differently from platform to platform.
This article will examine a few of the most popular social media sites and
certain copyright issues that pertain to each one. To begin, some of the most popular
23

Jonathan J. Darrow and Gerald R. Ferrer, supra note 14 at 15 (“...case law is sparse…[t]his
conclusion is based on the simple logic that if no adequate record of infringers is maintained,
it will be difficult to terminate such infringers.”).
24

Copyright Act of 1976, 17 U.S.C. §107.

25

Id.

26

Katherine Sender and Peter Decherney, Defending Fair Use in the Age of the Digital
Millennium Copyright Act, 1 INT. J. COMM., 138 (2007) (“[t]he stakes of academic fair use,
in particular, are higher than ever…[n]ew academic uses of digital media frequently clash
with the visions of…technology manufacturers…[n]ot only are the stakes high, the timing is
crucial.”
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platforms as of November 2017 are Facebook, YouTube, Instagram, Twitter, and
Pinterest. 27 Facebook now has over 2 billion users, with YouTube as the runner-up
with 1.5 billion users. 28 Each of these platforms functions differently and faces
different copyright issues. YouTube will be the first platform examined herein.
A. Copyright Under YouTube
One of the platforms that has been the most commonly scrutinized
regarding copyright issues is YouTube. YouTube was created by three PayPal coworkers back in February 2005; and by November 2005, YouTube users were
sending 8 terabytes of data onto the Internet daily – the equivalent of the entire
contents of a Blockbuster store. 29 In the fall of 2006, Google paid $1.65 billion in
stock for the company, and YouTube was getting more than 700 million views a
week. 30 YouTube serves as a platform where creators have a channel that they can
upload videos to. People that watch these videos can subscribe to the creator’s
channel, they can “like” or “dislike” the video, they can share it on other social
media platforms, and they can also leave a comment under the video for the creator
to see. Generally, each creator has a different goal for their channel; some hope to
upload the next “viral video,” that is, a video that attracts a plethora of views and
attention, while others are looking to build a following and gain subscribers. There
seems to be a YouTube video for pretty much anything, from dicing an onion to
building a computer. 31 It continues to be a platform where people can turn to in order
to learn or watch pretty much anything.
YouTube’s videos can be classified as “audiovisual works” under the
Copyright Act of 1976, which is defined as “works that consist of a series of related
images which are intrinsically intended to be shown by the use of machines or
devices such as…electronic equipment, together with accompanying sounds.” 32

27

Priit Kallas, Top 15 Most Popular Social Networking Sites and Apps [Jan 2018],
Dreamgrow, November 7, 2017, https://www.dreamgrow.com/top-15-most-popular-socialnetworking-sites/.
28

Id.

29 Laura Fitzpatrick, Brief History of YouTube, TIME MAGAZINE, May 31, 2010,
http://content.time.com/time/magazine/article/0,9171,1990787,00.html.
30

Id.

31

See Maholodotcom, Knife Skills – How to Dice an Onion, YOUTUBE (Mar. 8, 2011),
https://www.youtube.com/watch?v=WW4r5GW-e7M; see also TechSource, How to Build a
Gaming PC – FULL Beginners Guide, YOUTUBE (Dec. 22, 2017),
https://www.youtube.com/watch?v=OZaFqY8UF6I.
32

Copyright Act of 1976, 17 U.S.C. §101.
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These works are also afforded copyright protection under this Act. 33 Fair use is an
issue that has arisen very frequently on YouTube, and has since the platform’s
beginnings in the mid-2000s. 34
B. Copyright Under Facebook
Facebook is the most widely used social media platform. 35 Facebook was
launched in 2004 by Mark Zuckerberg, a Harvard University student. 36 The purpose
of Facebook was to serve as a social network, initially among educational
institutions but then expanded to anyone that had a registered email address. 37
Today, Facebook has become a way for people around the world to connect instantly
with one another, through sharing status updates, posting photos, creating events,
and even reminding users when one of their Facebook friends has a birthday.
So where does copyright have a place regarding Facebook? One of
Facebook’s primary functions, status updates, typically involves the user typing
their own thoughts and sharing it with their friends. This, of course, is not subject to
copyright infringement. It is only when users upload videos or photos from a third
party that copyright infringement issues begin to come into play, something that will
be discussed more thoroughly in the next section. Facebook’s Statement of Rights
and Responsibilities also discusses Facebook’s role regarding intellectual property
rights. 38 In uploading photos and videos (and other IP content) to Facebook, a user
grants Facebook “a non-exclusive, transferable sub-licensable, royalty-free,
worldwide license to use any IP content that you post.” 39 This does limit the
copyright control that a Facebook user has own the images and media posted, simply

33

Copyright Act of 1976, 17 U.S.C. §102. “Copyright protection subsists… in original works
of authorship fixed in any tangible medium of expression…[w]orks of authorship include the
following categories…(6) motion pictures and other audiovisual works.”
34

See Kurt Hunt, Copyright and YouTube: Pirate’s Playground or Fair Use Forum? 14
MICH. TELECOMM. & TECH. L. REV. 197, 209 (2007) (“…YouTube’s dual function as a
distributor and facilitator of important cultural debate should not be destroyed by overbroad
interpretations of copyright infringement, and…fair use is the only limitation flexible enough
to protect [its] users.”).
35

See Prayton, supra note 13.

36

Sarah Phillips, A Brief History of Facebook, THE GUARDIAN, July 25, 2007,
https://www.theguardian.com/technology/2007/jul/25/media.newmedia.
37

Id.

38

STATEMENT
OF
RIGHTS
https://www.facebook.com/terms.php.
39

Id.

AND

RESPONSIBILITIES,

Facebook,
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because that user is granting Facebook certain IP rights in order to use the platform.
C. Copyright Under Twitter
Twitter started out as an idea for SMS-based communications platform
back in 2006; it was a way for friends to update one another without they were
doing, like texting, but without texting. 40 Twitter users are subject to a characterlimit, and therefore only have a certain amount of characters that they can use to
express their feelings, thoughts, actions, or ideas. Twitter contains functions such as
“re-tweeting,” in which a user can share another user’s tweet with their own
followers. Twitter users can also “favorite” others’ tweets, and communication with
one another via commenting on tweets or through Twitter’s direct-messaging
feature. Similar to Facebook, the central purpose is arguably to connect users with
one another.
Copyright issues on Twitter can arise through the use of copyrighted
images or videos. Typically, a user’s Tweets are expressions of their own thoughts
or ideas, and so it is when sharing on Twitter of third-part works occurs without
permission that copyright infringement can come into play. The same can be said
for how copyright can be found on Instagram, i.e. if a user were to upload a photo
to their page that was taken by someone else without the original photographer’s
permission.
D. Photos & Copyright – Instagram and Pinterest
Instagram is the most recently-launched platforms of the social media sites
discussed in this paper; it was released in 2010 and within just a few hours it became
the number one free photography app. 41 Instagram’s focus lies with photos, as users
upload pictures to their profiles that are shared with their followers. Features have
been continually added, including filters, hashtags, and a “My Story” option. 42
Pinterest is a compelling social media platform from a copyright
perspective because it is composed almost entirely of third-part images that are
instantly and easily accessible to Pinterest users. Pinterest started in 2008, right as
the recession was beginning, but it did not take off until 2011, when it launched an
iPhone app. 43 The product initially allowed users to put images into buckets, and the

40

Amanda MacArthuer, The Real History of Twitter, in Brief, LIFEWIRE, November 7, 2017,
https://www.lifewire.com/history-of-twitter-3288854.

41

Ben Woods, Instagram – A Brief History, THE NEXT WEB, June 21, 2013,
https://thenextweb.com/magazine/2013/06/21/instagram-a-brief-history/.

42

Id.

43 Nicholas Carlson, INSIDE PINTEREST: An Overnight Success Four Years in the Making,
BUSINESS INSIDER, May 1, 2012, http://www.businessinsider.com/inside-pinterest-anovernight-success-four-years-in-the-making-2012-4.
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purpose of Pinterest became vague, so that anyone could use it for anything. 44
Pinterest now has “pins” that can be “pinned” to a user’s board, and the purposes
certainly vary – the pins can be saved, for example, to cook a recipe, to buy an outfit,
to provide a user with ideas, or simply because they are aesthetically pleasing. As
Instagram and Pinterest’s primary functions involve the use of photos, copyright
comes into play involving the permission to use these photos, the nature in which
they are used on these platforms, and the access that the uploader and all users have
to these photos once they are on the platform.
The sharing of photos on these platforms also present the possibility for
tremendous marketing potential. Regarding Pinterest specifically, a photographer’s
photo that is re-pinned will gain a large amount of visibility, and that may initially
seem to many to be a very good thing for the copyright owner; however, courts can
ultimately decide if the use of the copyrighted material adversely affects the original
material’s market, and if it does, it will likely count against a fair use defense. 45
Exposure does not instantly constitute beneficial marketing for the copyright owner;
rather what may initially seem beneficial upon first glance might not actually be for
the copyright owner, and those that attempt to use the work of another should be
mindful of that, regardless of how advantageous they may perceive the use to be.
E. Copyright Policies on Social Media Platforms
Obviously, there are no issues of copyright when these creators post
content that they themselves have created; rather, the copyright issue arises when a
user either uploads a third party’s video or a video that contains content that belongs
to a third party. 46 As the purpose and functionality of each of these social media
platforms differs, the ways in which copyright most directly applies to each one is
also different. Each social media platform has a policy referencing copyright as
users are active on said platform.
YouTube Support explains copyright and how it can affect its users; there
is a short section addressing copyright infringement. 47 Specifically, YouTube notes
that videos can still be claimed by the copyright owner, even if the user has: (1)
given credit to the copyright owner; (2) refrained from monetizing the infringing
video; (3) purchased the content on iTunes, a CD, or DVD; (4) recorded the content
from TV, a movie theater, or the radio; and (5) stated that “no copyright

44

Id.

45

Mary Ann L. Wymore, Social Media and Fair Use: Pinterest as a Case Study, BLOOMBERG
LAW, August 14, 2012, https://www.bna.com/social-media-and-fair-use-pinterest-as-a-casestudy-by-mary-ann-l-wymore-greensfelder-hemker-gale/.
46

Jonathan J. Darrow and Gerald R. Ferrera, supra note 14.

47
WHAT
IS
COPYRIGHT?
https://support.google.com/youtube/answer/2797466?hl=en.

YouTube

Help,
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infringement is intended.” 48 This section helps to clarify for the user certain methods
that still do not absolve a user from potential copyright infringement.
Facebook’s Help Center contains FAQs about copyright that allow users
to learn more about copyright on Facebook, whether they should post certain content
on Facebook, and how to go about reporting copyrighted material that they
encounter while using Facebook. 49 These FAQs outline copyright concerns that
users might have in an easily understandable format, noting that a best practice to
avoid copyright infringement on Facebook would be to “only post content that
you’ve created yourself.” 50 Instagram’s copyright policy is nearly identical to
Facebook’s. This is likely because Facebook acquired Instagram in 2012 for $1
billion. 51
Twitter’s copyright policy specifically points to Section 512 of the DMCA,
noting that it responds to copyright notifications that are submitted under this Act. 52
In relevant part, Twitter illustrates way in which usage of its site can lead to
copyright infringement, providing examples such as “the unauthorized use of a
copyrighted image as a profile or header photo, allegations concerning the
unauthorized use of a copyrighted video or image uploaded through our media
hosting services, or Tweets containing links to allegedly infringing materials.” 53 It
is interesting that Twitter’s policy includes an example of a link to any infringing
material. Uploading a Tweet that contains a link to infringing material merely
provides a method by which users can find such material, and even though the
person that Tweeted might not have had anything to do with the infringing event,
even participating in it by including a link can result in copyright infringement
action on Twitter.
Pinterest’s copyright policy states immediately in the first paragraph that
its policy is to “disable or terminate the accounts of people who repeatedly infringe
or are repeatedly charged with infringing copyrights or other intellectual property
rights,” 54 clearly laying out that its policy is in compliance with the conditions
48

Id.

49

COPYRIGHT,
Facebook
Help
https://www.facebook.com/help/1020633957973118/?helpref=hc_fnav.
50

Center,

Id.

51

Vanessa Page, The Top 10 Companies Owned by Facebook (FB), INVESTOPEDIA, May 18,
2015, https://www.investopedia.com/articles/personal-finance/051815/top-11-companiesowned-facebook.asp.
52

COPYRIGHT POLICY,
policies/copyright-policy.

Twitter

Help Center, https://help.twitter.com/en/rules-and-

53

Id.

54

COPYRIGHT ON PINTEREST, Pinterest Policy, https://policy.pinterest.com/en/copyright.

68

CYBARIS®, AN INTELLECTUAL PROPERTY LAW REVIEW

mentioned in the DMCA. 55 Pinterest’s copyright policy in general is somewhat
brief, but provides instructions for how to submit a copyright claim, and what to do
if a copyright complaint notification is received. 56
Despite the copyright policies that each of the platforms have, there are
still many instances of copyright infringement that occur on each one. The next
section will go into depth discussing some significant instances of copyright
infringement, as well as dive into an examination of the driving factors behind why
and here there is such infringement on these social media platforms.
III. COPYRIGHT INFRINGEMENT AND SOCIAL MEDIA
Each of these social media platforms have had, and continue to have,
significant issues regarding copyright infringement. This is not surprising
considering the high amount of traffic that each receives, as well as when one takes
into account how each platform is used, as discussed above. This paper will now
examine some of the most noteworthy copyright infringement cases that each of
these platforms has had, as well as examine at length what the implications are for
the reasons behind such incidents.
A. Copyright Infringement on YouTube
One of the biggest cases of copyright infringement on YouTube involved
famous YouTuber Michelle Phan. Phan has gained millions of subscribers on
YouTube since starting her channel in 2007; the content on her channel consists
primarily of makeup tutorials. 57 Ultra Records sued the YouTuber for copyright
infringement, claiming that she used approximately 50 of their songs without
permission in her YouTube videos and on her own website, and seeking $150,000
for each proven infringement. 58 Ultra Records claimed that Phan had been informed
that she did not possess a license to use the music, and believed that the infringement
would continue unless the court got involved. 59 This lawsuit brings to light that
action make be taken against people who unintentionally are involved in copyright
infringement. The intent of the alleged infringer will not necessarily absolve them
from liability. Here, Michelle Phan used the music in the background of her videos,
generally to accompany the makeup tutorial that was the focus of the video –

55

See supra, note 21.

56

COPYRIGHT ON PINTEREST, supra note 54.

57 Kevin Rawlinson, YouTube Star Michelle Phan Sued Over Copyright Breach, BBC NEWS,
July 22, 2014, http://www.bbc.com/news/technology-28418449.
58

Id.

59

Id.
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innocent enough. 60 It is also important to note that Phan was using this music to
accompany her videos – these soundtracks were by no means the focus of her
tutorials. The tutorials themselves are entirely her own creation; it was the arguably
minimal use of other’s work in the form of music that led to copyright issues. But,
without permission from the record company, there is the possibility for copyright
infringement to occur.
The repercussions Phan faced regarding the alleged copyright
infringements have led to some criticism regarding copyright laws. Kaskade, a DJ
signed with Ultra Records, has stated that “copyright law is a dinosaur, ill-suited for
the landscape of today’s media.” 61 One interpretation of this statement could be that
the social media platforms so actively used today are formatted and designed in such
a way that makes copyright infringement surprisingly easy and common. In fact,
many users of these platforms have likely committed some form of copyright
infringement as they use these sites, and simply been unaware that they were
involved in such infringement.
Interestingly, copyright claims on YouTube have also involved reaction
videos. Reaction videos are just what they sound like – videos in which people film
themselves reacting to something. On YouTube, this typically involves other videos,
but it could also involve songs or images. 62 However, even these types of videos are
not impervious to a copyright infringement suit. In 2016, YouTube Matt Hoss sued
Ethan and Hila Klein, who run the YouTube channel H3H3, when they posted a
reaction video which involved mocking him and included clips of one of his own
videos in their critique. 63 This suit brought a great deal of attention to the notion of
Fair Use on YouTube. In this particular case, YouTubers rallied behind the Kleins
for support, one of the reasons likely being that many other creators use similar
tactics in their own videos. In fact, as popular YouTuber Philip DeFranco noted,
“[if] they lose this case it could set a terrible precedent for other creators.” 64
However, the judge sided with the Kleins, noting that their reaction constituted
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See Michelle Phan, Barbie Transformation Tutorial, YOUTUBE (Oct. 7, 2009),
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“critical commentary” of Hoss’s video. 65 As previously noted in Section I, “fair use”
can apply if the copyrighted work is used in a critical way, which was found to be
the case here. Importantly, the judge went on to note that the decision was not a
ruling that all reaction videos constitute fair use, as some “are more akin to a group
viewing session without commentary.” 66 This is not a blanket decision, and
demonstrates the importance of considering the purpose of using the copyrighted
material.
It is also noteworthy to point out an interesting YouTube case that involved
misinterpretation of the DMCA. In 2007, when YouTube was still relatively new,
Stephanie Lenz uploaded a video clip of her baby dancing to a Prince song. 67
Universal Music reached out to YouTube, asserting that the video was a violation
of the DMCA, and YouTube took it down; however, it was not a violation, and it
was covered under the fair use exceptions. 68 In a twist, Lenz sued Universal for its
failure to consider fair use – however, the appeals panel set the bar high if a user
was to bring such a claim against the copyright owner. 69 So although Lenz was using
the video legally under the fair use exceptions, there was an error in judgment by
the original owner. A policy reason to set the bar so high for bringing a suit against
the copyright owner for making a “frivolous claim” would be that copyright owners
are, generally speaking, very eager to protect their work; therefore, they might feel
that bringing a suit is the best or only way to do so, and may attempt to start a claim
even before researching much about the fair use exceptions.
On YouTube, there also appears to be a misconception that a
“disclaimer” 70 in the video’s description is enough to prevent the copyrighted work
from being removed from a user’s channel. This is evident in the explanation set
forth in YouTube’s copyright policy, with the statement that a video may be
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removed even if “no copyright infringement intended” is used in the description. 71
A user that has done little to no research on copyright and how that applies to the
use of YouTube may, therefore, think that such a disclaimer is sufficient.
It is not just YouTube users that face copyright infringement issues.
YouTube itself has been the subject of a copyright suit. In the mid-2000s, Viacom
sued YouTube for copyright infringement, seeking $1 billion in damages as it
alleged that YouTube had showed 150,000 of its copyrighted clips 1.5 billion
times. 72 In the end, the lawsuit was settled. 73 One of the reasons that this landmark
was so pivotal was due to the “newness” of social media at that point. In the mid2000s, many of today’s most-used platforms had either not yet been developed, or
were in the early development stages. There still existed many questions about how
laws would end up being applied to social media. This case provided answers that
other platforms would certainly want to pay attention to in order to minimize their
own copyright infringement risk.
B. Copyright Infringement on Facebook
Facebook is facing many copyright infringement issues through the usage
of videos that are uploaded onto its site. Specifically, some Facebook users are
taking viral videos that have been uploaded by others and sharing them with their
fans and followers; in turn, these users can earn money from clicks that those views
can generate on links to the users’ own work. 74
A recent Facebook copyright issue involved the use of the “live-stream”
feature on Facebook; this feature allows Facebook users to share in real-time with
their Facebook friends whatever is happening at that moment. In this copyright case,
a father live-streamed his son’s birth on Facebook; it was then picked up by TV
companies that showed portions of the live stream. 75 He filed suit against Yahoo
and ABC, among other companies, for utilizing his clip, and this again raised the
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issue of what is considered “fair use.” 76 However, as addressed above, fair use of
copyrighted materials does apply to reporting. 77 Significantly, the reports were also
focused on the filming itself as being noteworthy (namely, the use of Facebook
Live), and not the birth itself. 78 This again raises the issue of purpose when
examining whether copyright infringement is at issue in the use of another’s work.
The copyrighted status of a video does not afford it total protection from any other
use. If it can be used in such a way as to generate commentary, for teaching
purposes, or so on, it may not have as strong a copyright claim as previously thought.
C. Copyright Infringement on Twitter
A recent Twitter copyright infringement claim involved now-President
Donald J. Trump. He was sued during his presidential campaign by David Kittos
when Donald Trump Jr. used a photo taken by Kittos in a controversial tweet. 79
Kittos photographed a bowl of Skittles and Donald Trump Jr. used the image in a
tweet that contained a campaign logo for Donald Trump at the bottom of the
image. 80 Part of the problem was that the image was being used in a way that the
original creator did not approve – namely, to generate support for Trump’s
presidential campaign. This is an instance of how copyright infringement lawsuits
can occur when the original creator does not approve of the purpose that the
copyright image is being used for. For example, this could manifest itself in a
copyrighted work being used to promote a political, religious, or any other
ideological purpose that may conflict with the original author’s own thinking or
beliefs.
There are certainly consequences for these social media platforms if they
refuse to take the infringing material off of their sites. In 2012, a man sued Twitter
after Twitter had refused to remove copies of his artwork that were uploaded to
Twitter by its users. 81 The case was ultimately settled, but it was noted how the
DMCA’s “safe harbor” provisions would not protect Twitter from prosecution in
this matter, as Twitter had not taken the copyrighted content off of its sight after the
76
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creator notified Twitter of the infringement. 82 It is a good example of when safe
harbor provisions do not apply – sites should be aware that they are obviously
conditions to the protections afforded within the DMCA, and be mindful to adhere
to them.
D. Copyright Infringement on Instagram
In social media copyright infringement cases, the issue can also arise where
“bigger” (or rather, users with a larger following) users misuse the work of a lesserknown user of the platform. This was recently an issue on Instagram, when a
photographer’s photo was picked up by some well-known accounts, such as Bumble
and bumble, and Marie Claire. 83 It can be exciting for larger accounts to use the
work of smaller accounts, because the smaller accounts then have the potential to
gain new followers and admirers of their work. However, in this case, Marie Claire
failed to give the original photographer credit, and did not obtain permission from
the original photographer to repost the photo. 84 This can be problematic for the
lesser-known user, as the larger account may not do anything to obtain permission
or remove the copyrighted material, or that user may not be able to afford a lawyer.
In such cases, Instagram is supposed to remove the copyrighted image if attention
is brought to any infringement, such as through a copyright report submission, as it
states in its policy. 85 So there are ways in which to rectify the situation, even if a
lawsuit is not involved.
However, not all creators want to take action when they discover that their
works are being used without their permission. This is certainly the case in another
recent issue involving Instagram. Doe Deere, a popular Instagrammer with over
500,000 followers, had one of her Instagram posts put up for sale in a gallery by a
man named Richard Price; it sold for almost $100,000. 86 The Instagrammer reached
out and noted that she had no idea who had bought the picture, she had not given
Price her permission to use the photo, and yet she was not planning on taking any
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action against him. 87 Commentary surrounding this incident has again raised issues
of fair use; previously, Price had faced another copyright issue in 2011, yet had
altered the work in such a way that a court ruled the images were “transformative,” 88
and therefore permissible –however, in this instance, critics are speculating that
Price will not have a case for fair use, as he barely altered the image he had taken
from Instagram. 89 This can be somewhat worrying for copyright owners and
creators; it sends the message that if their work is altered just enough, they will lose
some of the rights that they have to it. Of course, it is not always as simple as that,
but it does raise the question of how copyright and the public nature of social media
platforms are intertwined.
Users of Instagram with large followings are not themselves impervious to
copyright infringement action. Model Gigi Hadid is involved with a copyright
infringement lawsuit after she uploaded a photo of herself to Instagram. 90 Although
the photo is of herself, the actual photo was taken by Peter Cepeda, who commenced
the lawsuit after she posted the photo to which he held exclusive rights. 91
Additionally, the photo was posted with including the copyright watermark, and
without giving any credit to the photographer; he alleges that this violates the
DMCA. 92 This incident deftly exemplifies the confusion that can accompany
copyright law. A person might feel that since the photo is of them, they have rights.
But it is not that simple. Hadid was the subject of the photo, and yet that still does
not provide her with any exceptions regarding copyright protection.
Another Instagram copyright suit arose when Blac Chyna posted a photo
of herself on Instagram that was taken by paparazzi. 93 Similar to the case involving
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Gigi Hadid, the photos were of Blac Chyna herself, but in this instance, she had not
purchased a photo license in order to post those photos. 94 Again, it is not only about
content, but also about the nature of copyrighted material that can lead to copyright
violation.
E. Copyright Infringement on Pinterest
As Pinterest is essentially a massive compilation of third-party images,
copyright infringement allegations are inevitably going to occur. A photographer
based in Seattle sued Pinterest for copyright infringement, claiming that his photos
were posted over 5,000 times to Pinterest, and Pinterest is not “doing enough to
protect photographers and their work.” 95 The photographer asserts that he has
submitted multiple DMCA takedown requests to Pinterest, and that many of his
photos still remain up and available for “pinning” on Pinterest. 96 This again serves
as an example of the legal consequences a service provider can face by failing to
adhere to the takedown conditions within the DMCA. Failing to do so creates the
potential for the provider to be held liable for any copyright infringement that is
taking place.
F. Analysis of the Prevalence of Copyright Infringement on Social Media
As examined throughout this section of the paper, there are many ways in
which copyright infringement can occur on social media. The question remains: why
and how is this issue so prevalent and common? The answer perhaps lies in the
function and design of these platforms, as well as the driving incentives to keep
using these platforms. Generally speaking, there is a desire to “get noticed” on social
media, whether that involves receiving many “likes” on a photo, or receiving
thousands of views on a video. Of course, this can result in the re-upload of someone
else’s viral video in hopes of vicariously receiving one’s views and subscribers.
However, there are clearly subtle uses of copyrighted work as well, which is the
more compelling component to this issue. Utilizing a third party’s work, whether
for background music, clip art, or other enhancement purposes, can still be copyright
infringement.
The high amount of Internet traffic that these platforms receive on a daily
basis only exacerbates the desire that people have to attract a larger following and
reach a greater audience. The more people that are likely to see a post, an image, or
a video, the more likely a user is to want to use any enhancements possible to make
94

Id.

95

Michael Archambault, Photographer Suing Pinterest in Federal Court Over Repeated
PIXEL,
May
27,
2015,
Copyright
Infringement,
PETA
https://petapixel.com/2015/05/27/photographer-suing-pinterest-in-federal-court-overrepeated-copyright-infringement/.
96

Id.

76

CYBARIS®, AN INTELLECTUAL PROPERTY LAW REVIEW

their creation better, even if that means incorporating another’s work. This argument
is only enhanced by the sheer number of social media users; 97 there are millions and
millions of people on these platforms to potentially impress, and with that possibility
comes a kind of pressure.
Another major contributor to the prevalence of copyright on social media
is the public nature that all of the platforms examined herein possess. It is important
to note that all of the platforms discussed have privacy features – that is, users can
choose whether to share things with exclusively their followers, or with anyone who
comes across their profile. Users can make their accounts private, block other users,
and essentially choose which content to share with their friends and followers, and
which content to share with the public. As many users will choose to keep their
accounts public (which can occur for a variety of reasons: exposure, more
interactions with other users, and so on), it is incredibly easy for anyone stumbling
across their profile to download an image or a video and upload it to their own sites.
Additionally, users will oftentimes never know that a creation of theirs was taken;
if someone downloads a user’s creation, that user is generally none the wiser. There
is no alarm or notification that typically happens. Users should consider the privacy
settings of their social media accounts if they are concerned about potential
copyright infringement. But not even the privacy feature offers an impenetrable
defense to a creator’s work. Users that are able to follow a creator who has privacy
features activated can merely download any creation and share it themselves. Users
should also consider who follows them, what to post, and any long-term
implications such a posting might have.
These two aspects, public nature and public perception, can help to perhaps
shed greater light on the relationship between copyright and today’s most frequently
used social media platforms. Users are likely unaware of the profound amount of
intellectual property they encounter on a daily basis.
There are strong arguments for fair use application on social media
platforms; regarding YouTube specifically, it “provides a natural expansion and
enhancement of [a] discussion of shared culture. Clip content – copies of small
portions of preexisting works – allows users to…recapture the shared experience of
American media.” 98 There are certainly advantages to the openness and frequency
with which things are shared on social media. The immediacy with which people
are able to share creations, interact with others, obtain answers, and so on, is truly
astounding. So, despite the importance of retaining protection for copyrighted
works, the public nature of these social media platforms is not necessarily a problem
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to be fixed; rather, it does more to enhance the purposes for which these platforms
are used. In this age of copyright and social media, copyright law should “allow
breathing room for technologies that dramatically increase the ease with which
works can be accessed and exchanged.” 99
Ultimately, the plethora of different ways in which copyright issues can
manifest themselves across of these social media platforms comes have two factors
in common: public nature and public perception. These two factors allow for easy
accessibility to copyrighted material, and a greater incentive to use said material. So
what can be done about this? The next section will examine preventative steps that
can be taken for the practical user that seeks to easily avoid copyright infringement.
IV. PREVENTION
The purpose of this section is to focus on ways to identify and prevent
whether copyright infringement either has occurred or is currently occurring. From
the analysis and examination of all of the copyright infringement incidents in the
previous section, there are many preventative measures one can take. Although each
of these platforms face different copyright issues due to their unique functions, as
has been discussed, there are measures that users can take to avoid copyright issues
that will be applicable throughout all of these platforms.
The first, and perhaps the most obvious, is to not use something that you
yourself did not create. This applies even if the user distributes others’ content while
having properly attributed it; unauthorized copying is not something that is
permissible in terms of current copyright law. 100 If a user comes across content that
they did not create, yet decides to incorporate the content into their own profile or
account, there instantly becomes a risk of copyright violation. Simply being aware
of the importance of obtaining permission and the legal protections afforded to
copyright owners can help to limit the potential for copyright infringement. The fair
use aspect of copyright discussed above, however, ties into this somewhat; it can
stifle expression, creativity, and knowledge if users are confined to exclusively
utilizing their own work through copyright laws. There is a balance between using
a third-party’s work and committing a copyright violation, and a solution to this
dichotomy is obtaining the copyright owner’s permission before using the
copyrighted material.
The second would be to thoroughly and critically read through the policies
of the social media platforms you are considering using. A user should think about
99 Jonathan J. Darrow and Gerald R. Ferrera, supra note 14 (also making an argument for the
development of YouTube and “similar platforms,” noting that ultimately “YouTube’s
facilitation of video content sharing constitutes a tremendous present public benefit, allowing
those with minimal technological savvy to easily exchange works that may be educational,
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what is being agreed to when making an account and utilizing the site. It is worth
doing a thorough search of the platform’s terms, conditions, and policies in order to
obtain some comprehension about how the intellectual property rights of the user,
and other users, come into play. While copyright law applies generally across these
platforms, it becomes applicable differently based on how each platform is used. A
user should recognize these differences and how copyright usage varies from
platform to platform.
As users continue to dig, they may be shocked to discover the risks that
they are agreeing to take simply by utilizing a platform. On some of these platforms,
there is certainly a higher risk for potential copyright infringement claims. Pinterest
is one of them. Several years ago, a lawyer actually deleted all of her Pinterest
boards because she was afraid of the potential for copyright violation. 101 This
discovery came when the lawyer decided to browse through Pinterest’s Terms of
Use section; at the time of her discovery, she found that members had to have
explicit permission from the owner to post things on their page. 102 She continued
to research this issue, and found that “re-pinning” does not fall under the section of
fair use laws – there were, of course, issues with this, since Pinterest encourages the
pinning of others photos as one of the main functions of its platform use. 103 This is
a prime example of the importance of combing through a platform’s Terms of Use.
Even if what can constitute copyright infringement is so integrally tied into the main
function of the platform, users can still be at risk for copyright violation merely by
using the platform.
This Pinterest debacle further speaks to the issue of how easy it is to access
a third-party’s work. It is ridden with images of clothing, food, and nature, all taken
by different photographers yet incorporated into Pinterest in such a way that users
can interact with and “pin” the work of thousands and thousands of photographers.
But because Pinterest is such a common, popular app, the dangers of copyright
violation tend to get pushed to the background. There is a dangerous mentality that
if so many others are using the platform in a similar way and not encountering any
trouble, trouble will likely never be encountered. Again, thinking critically about
the purpose of utilizing a third-party’s material and being aware of copyright
policies can help a user to more smartly utilize these social media platforms.
Another solution would be to check the original source of content, as doing
so can provide further information about the ways in which the content can be
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used. 104 Researching how specific content may be used can immediately provide
clarity as to what usage would and would not constitute copyright violation. If there
are still questions remaining about the appropriate use of the content, a best practice
would be to obtain a license from the copyright owner. 105
V. CONCLUSION
Copyright and social media are complexly intertwined. As has been
examined throughout this paper, issues involving copyright and social media
platforms have been prevalent from the time of the platforms’ development to the
present day. This raises questions as to why and how. It is this paper’s argument that
the public components that are so intrinsic to the function of social media are one of
the driving factors behind the prevalence of copyright infringement. Strong desires
to build a following, impress other users, and even profit from use of social media
can result in copyright infringement, whether intentional or unintentional.
Therefore, by adhering to the preventative measures outlined above and taking time
to familiarize oneself with copyright law, users of social media platforms can avoid
copyright infringement while continuing to build a presence and get the most out of
those platforms. The potential benefits that social media platforms have to offer their
users are tremendous and should not be diminished because of potential conflict
with copyright laws.

104

Holland & Hart LLP, Sharing Copyrighted Content on Social Media – Fair Use or
Infringement?
LEXOLOGY,
April
4,
2014,
https://www.lexology.com/library/detail.aspx?g=7357b483-8524-433a-968a792e5414144c. Another suggestion involves posting a link to the original source instead of
directly posting the copyright content, which by itself is not a defense to infringement, but
may help to mitigate the likelihood of receiving a complaint.
105

Id.

Cybaris®
Cybaris®, an Intellectual Property Law Review, publishes non-student articles and
student comments on all areas of intellectual property law, including patents,
copyrights, trademarks, licensing, and related transactional matters.
mitchellhamline.edu/cybaris

Intellectual Property Institute
Cybaris® is a publication of the Intellectual Property Institute at Mitchell Hamline
School of Law.
mitchellhamline.edu/ip

© Mitchell Hamline School of Law
875 Summit Avenue, Saint Paul, MN 55105

mitchellhamline.edu

